JOINT PROSECUTION AND CONFIDENTIALITY AGREEMENT
BETWEEN THE UNITED STATES ENVIRONMENTAL PROTECTION AGENCY AND
THE STATE OF ILLINOIS REGARDING CLAIMS AGAINST
KCBX AND BEEMSTERBOER

WHEREAS, the State of Illinois (“State™) filed an action on November 4, 2013, entitled
People of the State of Hlinois v., KCBX Terminals Company, Civil Action No. 2013CH24788
{Cook County, Illinois), alleging violations of the Illinois state law requirements associated with
fugitivé emissioﬁs of pollutants from KCBX Terminals Company’s faciﬁty located at 10730 S.

_ Bu;Iey Avenue, Chicago, lilinois;

WHEREAS, the State issued Violation Notice A-2013-00235 on Cctober 24,2013, 10
Beemsterboer Slag Corporation, which has a facility located in Chicago, Illinois;

WHEREAS, the State issued Viélation Notice W-2013-50242 on November 12, 2013 to
KCBX Terminals Company with respect to its facility located at 3259 Bast 100" Street, Chicago,.
1llinois; |

WHEREAS, the United States Environmental Protect_ion Agency (“EPA”) issued Section
114 Information Requests to KCBX Terminals Company and Beemsterboer Slag Corporation on
November 15, 2013, pursuant to the Clean Air Act,. 42 U.S.C. § 7414(a)(1);

WHEREAS, EPA and th_e State have collaborated closely to address emissions from
facilities owned and/or operated by KCBX Terminals Company and Beemsterboer Slag
Corporation;

WHEREAS, EPA and the State will continue to collaborate in their investigation of _

additional violations of the Illinois Environmental Protection Act by KCBX Terminals Company

and Beemsterboer Slag Corporation;




WHEREAS, EPA and the State anticipate that certain enforcement sensitive documents
may be exchanged during the enforcement investigation, any prospective prosecution, and any
ensuing settlement discussions and, that consistent with this Joint Prosecution and
Confidentiality Agreement (“Agreement”™), would not be subject to public disclosure, because
they may constitute records or information compiled for law enforcement purposes, the
production of which could reasonably be expected to interfere with enforcement proceedings
within the meaning of 5 U.S.C. § 552(b)(7)(A);

WHEREAS, EPA and the State agree to treat al! documents as privileged and
confidential, consistent with the terms of this Agreement, and to take all appropriate actions to
withhold the documents considered to be privileged, conﬁdéntial, and enforcement sensitive;

WHEREAS, EPA and the State have a common interest in prosecuting any claims
against KCBX Terminals Company and Beemsterboer Slag Corporation, and wish to work
together to protect their common interest by communicating in confidence about claims,
evidence, litigation strategy, or s¢ttlement strategy and other subjects pertaining to the above-
described claims and prosecution,; |

WHEREAS, EPA and the State recognize that it will be mutually beneficial to share the
expenses and obligations that will be incurred in pursuing the allegations against KCBX
Terminals Company and Beemsterboer Slag Corporation; and

WHEREAS, EPA and the State recognize that, by virtue of their joint litigation efforts,
they have been and will continue fo be able to avoid duplicative efforts by their respective

counsel, employees, consultants, and agents.




NOW THEREFORE, EPA and the State (individually a "Pal-‘ty” and together "the
.Panies") memorialize the Agreement recognizing that there is a need to protect the flow of
confidential, privileged, or otherwise protected information that needs to be exchanged to
effectuate a joint prosecution and hereby ég‘ree as follows:

1. Intent. This Agreement is intended to provide a mechanism for the confidential
exchange of documents and information between the Parties, to reduce the duplication of
information gathering and maintenance costs, to improve standardization of information, and to
increase the quality and quantity of information developed for joint prosecution and/or settlement
of this matter.

2. Non-Waiver. By'exchanging documents and communications with each other, the
Parties, including their respective agencies, do not waive any piivilege, immunity, or other basis
for confidentiality that otherwise applies to these documents and communications.

3. Confidentiality. ff the Parties exchange documents and communications with
each other that otherwise are claimed to be privileged, immune from discloéure, or subject to
another legal claim of confidentiality, the Party sending such documents shall identify the sender
and stamp or otherwise mark each such document as "privileged and confidential," and the Party
receiving the documents and communications shall take measures to ensure that the documents
and communications remain confidential, which shall include, but not be limited to:

a. maintaining such documents in geparate files from non-privileged
documents;
b. 1'est1'i.cting access to privileged files, documents, or other information to

the receiving Party's attorneys or other legal or technical staff or consultants working on the




- above-styled ‘actions or similar actions that have been or may in the future be brought by the
Parties;

C. taking all necessary and appropriate measures to ensure that any person
who is granted access to any cenfidential information or documents shared pursuant to this
Agreement is familiar with the terms of this Agreement and complies with such terms as they
relate to the duties of such person; ‘ ’ i

d. giving immediate notice to the Party who provided the document or
communication if disclosure of any privileged document or communication is requested by any
person who is not a p;arty to this Agreement; and

e. asserting appropi‘iate privilege(s) to decline any requested disclosure of
such documents and communications to any person who is not a party to this Agreement,

4, Joint Nature of Privilege. The United States.and the State of Illinois agree and

acknowledge that the common interest privilege alluded to and confidentiality memorialized by i
this agreement are held jointly by the Parties and that neither of the Parties is authorized to
unilaterally waive the privileges with respect fo any information or documents shared pursuant to

this Agreement.

5. Disclosure by Agreement. Nothing herein shall prevent the Parties from

disclosing documents, communications, or information o non-parties with the express, written
permission of the authorized representative of the Party who provided the information or as

required by court order.

6. Inadvertent Disclosure. Any disclosure by a Party that is inconsistent with this

Agreement shall not waive the confidentiality of such documents or communications.




2 Termination, Either Party may terminate its participation in this Agreement by

prior written notice to the other Party. However, the provisions of this Agreement, including the

confidentiality requirements of paragraph 2, shall continue to apply to all documents and

communications exchanged prior to or during the pendency of this Agreement. The terminating

Party shall return all copies of privileged documents provided pursuant to this Agreement upon

réquest by the Party who provided the information.

8. Counterparts. This Agreement may be executed by counterpart. Additional local

agencies, States, citizens groups or other entities may become a party to this Agreement upon

consent of the Parties that are already part of this Agreement.

SO AGREED:

FOR THE UNITED STATES
ENVIRONMENTAL PROTECTION

AGENCY:
A. | CMA

Robert A. Kaplalll
Regional Counsel
U.S. Environmental Protection Agency
77 W. Jackson Blvd.
Chicago, Illinois 60647

Dated: /A/(C/IS

PEOPLE OF THE STATE OF ILLINOIS -
ex rel. LISA MADIGAN,
Attorney General of the State of Illinois

MATTHEW J. DUNN, Chief
Environmental Enforcement/Asbestos
Litigation Division

v EVwtid (Mﬂﬁw

ELIZABEEH WALLACE, Chief
Environmental Bureau
Assistant Attorney General




